Respondent's witness Albert Wagers took the position
that the cited guardrail was only intended to warn anyone
travelling along that portion of the roadway that the roadway
was narrow, and he conceded that given the way it was constructed,
the guardrail would be incapable of restraining a vehicle.  He
believed the purpose of the guardrail was to serve only as a
"warning signal" or "curb feeler" to alert a driver that he was
getting close to the edge of the drop-off.  However, he conceded
that if one were to drive over the edge, the result could be fatal.
Superintendent Wilkerson generally agreed with Mr- Wagers'
conclusions.

I conclude and find that the condition of- the guardrail at
the time the citation was issued was inadequate and that it
did not comply with the requirements and intent of section
77.1605 (k).  The record here establishes that the day of the
inspection in question was not the first time the guardrail
was allowed to be in disrepair, and that on each such occasion
the respondent made the repairs so as to insure that the posts
and cable were upright and taut so as to be effective.  Under
these circumstances, I conclude that the petitioner is correct
in its assertion that any reasonable person would not replace
or repair the guardrail if it were not reasonable to put it up in
the first place,  I reject the notion that the guardrail was
installed merely to serve as a warning, and I conclude and find
that the condition that it was in when the inspector observed
it would not restrain a vehicle from over-travelling and
falling over the edge.  Accordingly, the portion of the citation
citing a violation at location No. 1 IS AFFIRMED.

Location No. 2

Exhibit ALJ-2 is a rough sketch of cited location No. 2.
The parties are in agreement that at this location the roadway
is level and straight and, that it is approximately twenty
feet wide.  Also, while there is some dispute as to the actual
distance, there is an additional fifteen foot wide shoulder
between the edge of the roadway where the 6 or 8 inch berm
was located and the drop off.  Under these citcumstances, a
vehicle using the roadway would first encounter the berm and
then would travel another 15 feet before reaching the edge
of the drop-off.

Inspector Sarke believed that a reasonably prudent person
would construct a berm 24 to 36 inches high at the cited location',
and he stated that cars, trucks, graders, and supply trucks
used that portion of the roadway.  However, he conceded that
an automobile could still overtravel a 24 inch berm and turn
over, and while he believed that the respondent exceeded the
requirements of section 77.1605 (k) by locating the berm immediately
at the edge of the roadway rather than at edge of the drop-off,
he was of the view that the 6 to 8 inch berm was "just a bump in
the road" and was inadequate.a
